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fulfill the translation requirement under 35 U.S.C. 
371(c)(2) in a national stage application. 

1893.01(e) Oath/Declaration [R-3] 

37 CFR 1.497. Oath or declaration under 35 U.S.C, 
371(c)(4). 

(a) When an applicant of an international application desires 
to enter the national stage under 35 U.S.C. 371 pursuant to 
§1.495, and a declaration in compliance with this section has not 
been previously submitted in the international application under 
PCT Rule 4.17(iv) within the time limits provided for in PCT 
Rule 26ter. i , he or she must file an oath or declaration that: 

( 1 ) Is executed in accordance with either §§ 1 .66 or 1 .68; 

(2) Identifies the specification to which it is directed; 

(3) Identifies each inventor and the country of citizenship 
of each inventor; and 

(4) States that the person making the oath or declaration 
believes the named inventor or inventors to be the original and 
first inventor or inventors of the subject matter which is claimed 
and for which a patent is sought. 

(b) (1) The oath or declaration must be made by all of the 
actual inventors except as provided for in §§ 1.42, 1.43 or 1.47. 

(2) If the person making the oath or declaration or any 
supplemental oath or declaration is not the inventor (§§ 1 .42, 1 .43, 
or §1.47), the oath or declaration shall state the relationship of the 
person to the inventor, and, upon information and belief, the facts 
which the inventor would have been required to state. If the per- 
son signing the oath or declaration is the legal representative of a 
deceased inventor, the oath or declaration shall also state that the 
person is a legal representative and the citizenship, residence and 
mailing address of the legal representative. 

(c) Subject to paragraph (f) of this section, if the oath or dec- 
laration meets the requirements of paragraphs (a) and (b) of this 
section, the oath or declaration will be accepted as complying 
with 35 U.S.C. 371(c)(4) and § 1.495(c). However, if the oath or 
declaration does not also meet the requirements of § 1.63, a sup- 
plemental oath or declaration in compliance with § 1.63 or an 
application data sheet will be required in accordance with § 1 .67. 

(d) If the oath or declaration filed pursuant to 35 U.S.C. 
371(cX4) and this section names an inventive entity different from 
the inventive entity set forth in the international application, or if a 
change to the inventive entity has been effected under PCT Rule 
92bis subsequent to the execution of any oath or declaration 
which was filed in the application under PCT Rule 4. 1 7(iv) or this 
section and the inventive entity thus changed is different from the 
inventive entity identified in any such oath or declaration, appli- 
cant must submit: 

(1) A statement from each person being added as an 
inventor and from each person being deleted as an inventor that 
any error in inventorship in the international application occurred 
without deceptive intention on his or her part; 

(2) The processing fee set forth in § 1.1 7(i); and 

(3) If an assignment has been executed by any of the orig- 
inal named inventors, the written consent of the assignee (see 
§3. 73(b) of this chapter); and 



(4) Any new oath or declaration required by paragraph (f) 
of this section. 

(e) The Office may require such other information as may be 
deemed appropriate under the particular circumstances surround- 
ing the correction of inventorship. 

(0 A new oath or declaration in accordance with this section 
must be filed to satisfy 35 U.S.C 371(c)(4) if the declaration was 
filed under PCT Rule 4. 17(iv), and: 

(1) There was a change in the international filing date 
pursuant to PCT Rule 20.2 after the declaration was executed; or 

(2) A change in the inventive entity was effected under 
PCT Rule 92bis after the declaration was executed and no declara- 
tion which sets forth and is executed by the inventive entity as so 
changed has been filed in the application. 

(g) If a priority claim has been corrected or added pursuant 
to PCT Rule 26bis during the international stage after the declara- 
tion of inventorship was executed in the international application 
under PCT Rule 4.17(iv), applicant will be required to submit 
either a new oath or declaration or an application data sheet as set 
forth in § 1.76 correctly identifying the application upon which 
priority is claimed. 

Applicants entering the national stage in the U.S. 
are required to file an oath or declaration of the inven- 
tor in accordance with 37 CFR 1.497(a) and (b). If the 
basic national fee and copy of the international appli- 
cation has been received by the expiration of 30 
months from the priority date, but the required oath or 
declaration has not been filed, the Office will send 
applicant a Notification of Missing Requirements 
(Form PCT/DO/EO/905) setting a time period to cor- 
rect any missing or defective requirements and to sub- 
mit the surcharge fee required under 37 CFR 
1.492*>(h)< unless previously paid. The time period 
is 32 months from the priority date or 2 months from 
the date of the notice, whichever expires later. The 
time period may be extended for up to five additional 
months as provided in 37 CFR 1.136(a). Failure to 
timely file the required oath or declaration will result 
in abandonment of the application. 

An oath or declaration satisfying the requirements 
of 37 CFR 1.497(a)-(b) will be sufficient for the pur- 
poses of entering the U.S. national phase. However, if 
the oath or declaration fails to also comply with the 
additional requirements for oaths and declarations set 
forth in 37 CFR 1.63, applicants will need to submit a 
supplemental oath or declaration, or an application 
data sheet where permitted under 37 CFR 1.63(c), to 
correct the deficiency. See 37 CFR 1.497(c). 
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In general, the requirement for an oath or declara- 
tion in compliance with 37 CFR 1.497(a)-(b) will 
have been previously satisfied if a declaration in com- 
pliance with PCT Rule 4.17(iv) and executed by all 
the inventors was submitted within the time limits 
provided in PCT Rule 26/er.l in the international 
phase. However, if the inventorship was changed in 
the international application under PCT Rule 92bis 
such that the inventorship identified in the PCT Rule 
4.17(iv) declaration no longer corresponds to that of 
the international application (see 37 CFR 1.41(a)(4)), 
then a new oath or declaration in accordance with 
37 CFR 1.497(a)-(b) will be required to enter the 
national stage. See 37 CFR 1.497(f)(2). Similarly, a 
new oath or declaration in compliance with 37 CFR 
1.497(a)-(b) is required where the PCT Rule 4.17(iv) 
declaration was executed prior to a change in the 
international filing date pursuant to PCT Rule 20.2. 
See 37 CFR 1.497(f)(1). In addition, where a priority 
claim has been corrected or added pursuant to PCT 
Rule 26bis after execution of the PCT Rule 4.17(iv) 
declaration, then a supplemental oath or declaration, 
or an application data sheet, identifying the correct 
priority claim will be required. See 37 CFR 1.497(g). 

CORRECTION OF INVENTORSHIP 

The inventorship of an international application 
entering the national stage under 35 U.S.C. 371 is that 
inventorship set forth in the international application, 
which includes any changes effected under PCT Rule 
92bis. See 37 CFR 1 .41(a)(4). Accordingly, an oath or 
declaration that names an inventive entity different 
than that set forth in the international application will 
not be accepted for purposes of entering the U.S. 
national phase unless the requirements under 37 CFR 
1.497(d) are satisfied. These requirements include: 
(A) a statement from each person being added as an 
inventor and from each person being deleted as an 
inventor that any error in inventorship in the interna- 
tional application occurred without deceptive inten- 
tion on his or her part; (B) the processing fee set forth 
in 37 CFR 1.1 7(i); and (C) the written consent of the 
assignee if an assignment has been executed by any of 
the original named inventors (see 37 CFR 3.73(b)). 

If an inventor refuses to execute the oath or declara- 
tion or cannot be found or reached after diligent 
effort, applicant must file an oath or declaration and a 
petition in accordance with 37 CFR 1.47. See 37 CFR 



1.497(b) and MPEP § 409.03. Similarly, where an 
inventor is deceased or legally incapacitated, an oath 
or declaration in accordance with the provisions of 
37 CFR 1.42 or 1.43 must be provided. See 37 CFR 
1.497(b) and MPEP § 409.01 and § 409.02. 

Where there has been no change of inventorship but 
the name of an inventor indicated in the international 
application >during the international phase has 
changed such that the inventor's name< is different 
from the corresponding name indicated in an oath or 
declaration submitted under 37 CFR 1.497, for exam- 
ple, on account of marriage, then a petition under 37 
CFR 1 . 182 will be required to accept the oath or dec- 
laration with the changed name. See MPEP § 
605.04(c). >However, where the discrepancy between 
the name of the inventor indicated in the international 
application during the international phase and the 
name of the inventor as it appears in the oath or decla- 
ration submitted under 37 CFR 1.497 is the result of a 
typographical or transliteration error, then a petition 
under 37 CFR 1.182 will not be required. In such 
case, the Office should simply be notified of the error. 
Similarly, a typographical or transliteration error in 
the name of an inventor identified in a previously sub- 
mitted oath or declaration may be corrected by simply 
notifying the Office of the error. A new oath or decla- 
ration is not required to correct such error. See MPEP 
§ 201.03 and § 605.04(g) < 

1893.02 Abandonment [R-5] 

If the requirements **>for the submission of the 
basic national fee and a copy of the international 
application (if necessary) prior to the expiration of 30 
months from the priority date are not satisfied, then 
the international application becomes abandoned as to 
the United States at thirty months from the priority 
date. 37 CFR 1.495(h). If the requirements under 37 
CFR 1.495(b) are timely met, but the requirements 
under 37 CFR 1.495(c) for an English translation of 
the international application, oath/declaration, search 
fee, examination fee and application size fee are not 
met within a time period set in a notice provided by 
the Office, then the application will become aban- 
doned upon expiration of the time period set in the 
notice. See 37 CFR 1.495(c)(2) and 1.495(h)<. 

Examiners and applicants should be aware that 
sometimes papers filed for the national stage are defi- 
cient and abandonment results. For example, if the fee 



1800-189 



Rev. 5, Aug. 2006 



